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SENATE BI LL 5446

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on
By Senators Wnsley, MCaslin, Haugen and Lovel and

Read first tine 01/27/97. Referred to Commttee on Governnent
Oper ati ons.

AN ACT Rel ating to alternative public works contracting procedures;
amendi ng RCW39. 10. 030, 39. 10. 050, 39.10. 060, 39.10.110, 39.10.120, and
39.10.902; adding a new section to chapter 39.10 RCW repealing 1996 c
18 s 17 (uncodified); providing an effective date; and declaring an
enmer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.10.030 and 1994 ¢ 132 s 3 are each anended to read
as follows:

(1) An alternative public works contracting procedure authorized
under this chapter may be used for a specific public works project only
after a public body determnes that use of the alternative procedure
will serve the public interest by providing a substantial fiscal
benefit, or that use of the traditional nethod of awardi ng contracts in
lump sum to the |ow responsive bidder is not practical for neeting
desired quality standards or delivery schedul es.

(2) Whenever a public body determ nes to use one of the alternative
public works contracting procedures authorized under this chapter for
a public works project, it shall first ensure adequate public
notification and opportunity for public review and coment ((as
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foeHoews—)) by inplenenting the public hearing procedure under (a) of

this subsection or the witten public comment procedure under (b) of

this subsection.

(a) Public hearing procedure:

(i) The public body shall conduct a public hearing to receive
public comrent onits prelimnary determnation to use the alternative
public works contracting procedure. At |east twenty days before the
public hearing, the public body shall cause notice of such hearing to
be published at | east once in a | egal newspaper of general circulation
publ i shed in or as near as possible to that part of the county in which
the public work will be done. The notice shall clearly describe the
proposed project and the prelimnary determnation to use the
alternative public works contracting procedure. The notice shall also
i ndi cat e when, where, and how persons may present their comments on t he
prelimnary determ nation, and where persons may obtain additiona
witten informati on describing the project.

((b)y)) (i) The public body shall sunmarize in a witten statenent
its reasons for wusing the alternative public wrks contracting
pr ocedure. This statenment, along wth other relevant information
describing the project, shall be mde available upon request to
interested parties at |east twenty days before the public hearing.

((€e))) (ii) The public body shall receive and record both witten
and oral comments concerning the prelimnary determnation at the
publ i c heari ng.

(b) Witten public coment procedure:

(i) The public body shall establish a thirty-day public comment

period to receive public comment on its prelimnary determnation to

use the alternative public works contracting procedure. At | east seven

days before the begi nning of the public comment period, the public body

shall cause notice of the public comment period to be published at

| east once in a |l egal newspaper of general circulation published in or

as near as possible to that part of the county in which the public work

will be done. The notice shall clearly describe the proposed project

and the prelimnary deternmination to use the alternative public works

contracting procedure. The notice shall also indicate when, where, and

how persons may submt their witten comments on the prelinnary

deterni nation, where persons may obtain additional witten information

describing the project, and the date, tine, and | ocation of the public
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hearing that shall be conducted under (b)(iv) of this subsection if
significant adverse witten coments are received by the public body.

(ii) The public body shall summarize in a witten statenent its
reasons for using the alternative public works contracting procedure.
This statenent, along with other relevant infornmation describing the
project, shall be nmade avail abl e upon request to interested parties at
| east seven days before the beginning of the public comment period.

(iii) The public body shall receive witten comments concerning the
prelimnary determ nation during the public coment period.

(iv) If the public body finds that it has received significant
adverse comments relating to the use of the alternative public works
contracting procedure, the public body shall conduct a public hearing
to receive additional oral and witten public coments on its
prelimnary determnation to wuse the alternative public works
contracting procedure. The public hearing shall be held on the date
and at the tine and |location specified in the public notice published
under (b)(i) of this subsection. At |l east seven days before the
public hearing, the public body shall provide notice of the hearing to
each person who has submtted witten conments, and cause a notice of
the hearing to be published at least once in a |egal newspaper of
general circulation published in or as near as possible to that part of
the county in which the public work will be done.

(v) The public body shall receive and record witten and ora
coments concerning the prelimnary determnation at the public
heari ng.

(3) Final determnations to use an alternative public works
contracting procedure may be made only by the | egislative or governing
authority of the public body, or, in the case of state agencies, by the
agency director or chief admnistrative officer. Final determ nations
shal | be acconpanied by a concise statenent of the principal reasons
for overruling any considerations urged against the determnation
Final determ nations are subject to appeal to superior court within
thirty days of the determ nation, provided that notice of such appeal
shall be provided to the public body wthin seven days of the
determ nation. The court may award reasonable attorneys’ fees to the
prevailing party.

(4) Follow ng conpl etion of a public works project using one of the
alternative public works contracting procedures under this chapter, a
report shall be submtted to the | egislative or governing authority of
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the public body reviewing the utilization and performance of the
al ternative public works contracting procedure. Such report shall be
made available to the public.

Sec. 2. RCW39.10.050 and 1994 ¢ 132 s 5 are each anended to read
as follows:

(1) Notw t hstandi ng any ot her provision of |aw, and after conplying
w th RCW39. 10. 030, the foll owm ng public bodies may utilize the design-
buil d procedure of public works contracting for public works projects
aut horized under this section: The state departnent of general
admnistration; the University of Wshington; Wshington State
University; every city with a popul ati on greater than one hundred fifty
t housand; ((and)) every county with a population greater than four
hundred fifty thousand; and every port district with a population
greater than five hundred thousand. The authority granted to port
districts in this section is in addition to and does not affect
exi sting contracting authority under RCW53. 08. 120 and 53. 08.130. For
t he purposes of this section, "design-build procedure” neans a contract
between a public body and another party in which the party agrees to
both design and build the ((strueturer)) facility, portion of the
facility, or other itemspecified in the contract.

(2) Public bodies authorized under this section may utilize the
design-build procedure for public works projects valued over ten
mllion dollars where:

(a) The construction activities or technologies to be used are
highly specialized and a design-build approach is critical in
devel opi ng the construction nmethodol ogy or inplenenting the proposed
t echnol ogy;

(b) The project designis repetitive in nature and is an incidental
part of the installation or construction; or

(c) (( ]
ne+—knve#ve—eenp%e*—#aﬂe%+eﬂa+—FHPeFFe#a%+eﬂsh+ps)) Requl ar interaction
with and feedback fromfacilities users and operators during design is
not critical to an effective facility design.

(3) ((Fhe—state—departrent—of—general—admnistration—+ay—use—the

osi build I hori L I . 2} (e)—of—thi .
for—oene—profeet)) Public bodies authorized under this section may al so

use the design-build procedure for the follow ng projects that neet the
criteria in subsection (2)(b) and (c) of this section:
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(a) The construction or erection of preengineered netal buildings
or prefabricated nmodul ar buil dings, regardless of cost; or

(b) The construction of new student housing projects val ued over
five mllion dollars.

(4) Contracts for design-build services shall be awarded through a
conpetitive process utilizing public solicitation of proposals for
desi gn-build services. The public body shall publish at | east once in
a |l egal newspaper of general circulation published in or as near as
possible to that part of the county in which the public work will be
done, a notice of its request for proposals for design-build services
and the availability and location of the request for proposal
docunents. The request for proposal docunents shall include:

(a) A detailed description of the project including programmti c,
performance, and technical requirenments and specifications, functional
and operational elenents, ((and)) mninmum and maxi rum net and gross
areas of any building, and, at the discretion of the public body,
prelimnary engineering and architectural draw ngs;

(b) The reasons for using the design-build procedure;

(c) Adescription of the qualifications((—H—-ahy-)) to be required
of the proposer including, but not limted to, submssion of the
proposer’s accident prevention progranm

(d) A description of the process the public body will wuse to
eval uate qualifications and proposal s, incl udi ng eval uati on factors and
the relative weight of factors. Evaluation factors shall include, but
not be limted to: Proposal price; ability of professional personnel;
past performance on simlar projects; ability to neet tinme and budget
requi renents; ability to provide a perfornmance and paynent bond for the
project; recent, current, and projected work l|oads of the firm
| ocation; and the concept of the proposal;

(e) The formof the contract to be awarded;

(f) The maxi mum al | owabl e construction cost and mnority and wonen
enterprise total project goals;

(g) The amount to be paid to finalists submtting best and fina
proposal s who are not awarded a design-build contract; and

(h) Oher information relevant to the project.

(5) The public body shall establish a commttee to evaluate the
proposal s based on the factors, weighting, and process identified in
the request for proposals. Based on its evaluation, the public body
shall select not fewer than three nor nore than five finalists to
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submt best and final proposals. The public body may, in its sole
discretion, reject all proposals. Design-build contracts shall be
awar ded using the procedures in (a) or (b) of this subsection.

(a) Best and final proposals shall be eval uated and scored based on
the factors, weighting, and process identified in the initial request
for proposals. The public body may score the proposals using a system
that neasures the quality and technical nerits of the proposal on a
unit price basis. Final proposals nmay not be considered if the
proposal cost is greater than the nmaxi mum al | owabl e constructi on cost
identified in the initial request for proposals. (({6))) The public
body shall initiate negotiations with the firmsubmtting the highest
scored best and final proposal. If the public body is unable to
execute a contract with ((that)) the firmsubnmitting the highest scored
best and final proposal, negotiations with that firm my be suspended
or termnated and the public body may proceed to negotiate with the
next highest scored firm Public bodies shall continue in accordance
with this procedure until a contract agreenent is reached or the

sel ection process is termnated. ((Fhe—pubHecbody—may—+n—its——sole
' on. . " Fs))

(b) I'f the public body deternmines that all finalists are capabl e of
producing plans and specifications that adequately neet project
requi renents, the public body may award the contract to the firmthat
submts the responsive best and final proposal with the | owest price.

(6) The ((Hnak+st)) firm awarded the contract shall provide a

performance and paynent bond for the contracted anount. The public
body shall provide appropriate honorarium paynents to finalists
subm tting best and final proposals who are not awarded a design-build
contract. Honorarium paynments shall be sufficient to generate

meani ngful conpetition anong potential proposers on design-build
proj ects.

Sec. 3. RCW39.10.060 and 1996 c 18 s 6 are each anmended to read
as follows:

(1) Notw t hstandi ng any ot her provision of |aw, and after conplying
w th RCW39. 10. 030, the foll owm ng public bodies may utilize the general
contractor/constructi on manager procedure of public works contracting
for public works projects authorized under subsection (2) of this
section: The state departnent of general admnistration; the
Uni versity of Washi ngton; Washington State University; every city with
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a popul ation greater than one hundred fifty thousand; every county with
a popul ation greater than four hundred fifty thousand; and every port
district wwth a popul ation greater than five hundred thousand. For the
purposes of this section, "general contractor/construction nmanager"”
means a firmwth which a public body has selected and negotiated a
maxi mum al | owabl e construction cost to be guaranteed by the firm after
conpetitive selection through formal advertisenent and conpetitive
bids, to provide services during the design phase that may include
life-cycle cost design considerations, val ue engineering, scheduling,
cost estimating, constructability, alternative construction options for
cost savings, and sequencing of work, and to act as the construction
manager and general contractor during the construction phase.

(2) Public bodies authorized under this section may utilize the
general contractor/construction manager procedure for public works
projects valued over ten mllion dollars where:

(a) Inplenentation of the project involves conplex scheduling
requirenents;

(b) The project involves construction at an existing facility which
must continue to operate during construction; or

(c) The invol venmrent of the general contractor/construction manager
during the design stage is critical to the success of the project.

(3) Public bodies should select general contractor/construction
managers early in the life of public works projects, and in nost
situations no |later than the conpletion of schematic design.

(4) Contracts for the services of a general contractor/construction
manager under this section shall be awarded through a conpetitive
process requiring the public solicitation of proposals for genera

contractor/construction nanager services. ( ( Mperty—and—weren
busi . | : | hall ified—in)) The

public solicitation of proposals shall include: A description of the
proj ect, i ncl udi ng progranmati c, per f or mance, and t echni cal
requi renents and specifications when available; the reasons for using
the general contractor/construction nanager procedure; a description of
the qualifications to be required of the proposer, including subm ssion
of the proposer’s accident prevention program a description of the
process the public body wll use to evaluate qualifications and
proposals, including evaluation factors and the relative weight of
factors; the formof the contract to be awarded; the estimted nmaxi mum
all owabl e construction cost; mnority and wonen business enterprise
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total project goals, where applicable; and the bid instructions to be

used by the general contractor/construction manager finalists. ((A

bl bed horized ool ud : . . ,

Eval uation factors shall include, but not be limted to: Ability of
prof essi onal personnel, past performance in negotiated and conplex
projects, and ability to neet tinme and budget requirenents; |ocation;
recent, current, and projected work | oads of the firm and the concept
of their proposal. A public body shall establish a conmmttee to

eval uate the proposals ((eoenstdering—such—factors—as—AbHHty—of

ef—thet+—proposal) ). After the conmmttee has selected the nost

qualified finalists, these finalists shall submt final proposals,
including sealed bids for the percent fee, which is the percentage
anount to be earned by the general contractor/construction manager as
overhead and profit, on the estinmated naxi mum all owabl e construction
cost and the fixed anount for the detail ed specified general conditions
work. The public body shall select the firm submtting the highest
scored final proposal using the evaluation factors and the relative
wei ght of factors published in the public solicitation of proposals.
(5) The maxi mum allowable construction cost may be negotiated
bet ween the public body and the selected firmafter the scope of the
project is adequately determ ned to establish a guaranteed contract
cost for which the general contractor/construction manager will provide
a performance and paynent bond. The guaranteed contract cost incl udes
the fixed anount for the detailed specified general conditions work,
t he negoti ated maxi mum al | owabl e construction cost, the percent fee on
t he negoti at ed maxi num al | owabl e construction cost, and sales tax. |If
the public body is unable to negotiate a satisfactory maxi nrumal | owabl e
construction cost wth the firm selected that the public body
determnes to be fair, reasonable, and within the available funds,
negotiations with that firmshall be formally term nated and the public
body shall negotiate with the next ((lew-bidder)) highest scored firm
and continue wuntil an agreenent is reached or the process is
t erm nat ed. | f the maxinmum all owabl e construction cost varies nore
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than fifteen percent from the bid estimated nmaxinmum allowable
construction cost due to requested and approved changes i n the scope by

t he public body, the percent fee shall be renegoti ated.
(6) Al subcontract work shall be conpetitively bid wth public bid
openi ngs. ( ( Speett+e—econtract—requtrerents—for—wonren—and—mnoerity
. - . hall i £ ed i I I bid

eost—)) Subcontract work shall not be issued for bid until the public
body has approved, in consultation with the office of mnority and
wonen’ s business enterprises or the equivalent |ocal agency, a plan
prepared by the general contractor/construction nmanager for attaining
applicable mnority and wonen business enterprise total project goals
that equitably spreads wonen and mnority enterprise opportunities to
as many firnms in as many bid packages as is practicable. The owner and
general contractor/construction nanager nmay use reasonable and
objective criteria to prequalify bidders. Subcontract bid packages
shall be awarded to the responsible bidder submtting the |ow
responsi ve bid. The requirenments of RCW 39.30.060 apply to each
subcontract bid package. All subcontractors who bid work over ((+we))
three hundred thousand dollars shall post a bid bond and al

subcontractors who are awarded a contract over ((+we)) three hundred
t housand dol | ars shal |l provi de a performance and paynent bond for their
contract anmount. All other subcontractors shall provide a perfornance
and paynent bond if required by the general contractor/construction
manager . A low bidder who clains error and fails to enter into a
contract is prohibited frombidding on the sane project if a second or
subsequent call for bids is made for the project. ((AH—other

by—t-he—general—contractorfeconstructton—ranager—)) Except as provided

for under subsection (7) of this section, bidding on subcontract work
by the general contractor/construction nmanager or its subsidiaries is
prohi bited. The general contractor/constructi on manager nmay negoti ate
with the | owresponsive bidder in accordance with RCW39. 10. 080 or, if
unsuccessful in such negotiations, rebid.

((£4Y)) (7) The general contractor/construction manager, or its
subsidiaries, my bid on subcontract work on projects valued over
twenty mllion dollars if:

(a) The work within the subcontract bid package is customarily
perfornmed by the general contractor/construction manager:;
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(b) The bid opening is managed by the public body; and

(c) Notification of the general contractor/construction manager’s
intention to bidis included in the public solicitation of bids for the
bi d package.

In no event may the value of subcontract work perfornmed by the
general contractor/construction manager exceed twenty percent of the
negoti ated maxi mnum al | owabl e construction cost.

(8) A public body may include an incentive clause in any contract
awar ded under this section for savings of either tinme or cost or both
fromthat originally negotiated. No incentives granted may exceed five
percent of the maxi mumall owabl e construction cost. |If the project is
conpleted for |l ess than the agreed upon nmaxi mum al | owabl e construction
cost, any savings not otherw se negotiated as part of an incentive
cl ause shall accrue to the public body. If the project is conpleted
for nore than the agreed upon maxi mum all owabl e construction cost,
excepting increases due to any contract change orders approved by the
public body, the additional cost shall be the responsibility of the
general contractor/construction manager.

NEW SECTION. Sec. 4. A new section is added to chapter 39.10 RCW
to read as foll ows:

(1) In addition to the projects authorized in RCW 39.10.050 and
39.10. 060, public bodies nay use the general contractor/construction
manager or design-build procedure for denonstration projects valued
between three mllion dollars and ten mllion dollars as foll ows:

(a) Three denonstration projects by the departnent of general
adm ni stration; and

(b) One denonstration project by each of the public bodies
authorized in RCW 39.10.020(2) other than the departnent of genera
adm ni stration.

(2) Public bodies shall give weight to proposers’ experience
wor king on projects valued between three mllion dollars and ten
mllion dollars in the evaluation process for the selection of a
general contractor/construction manager or design-build firm

(3) Al contracts authorized under this section nust be entered
into before July 1, 1999.

(4) In the event that a public body determ nes not to perform a
denonstration project using its authority under this section, it my
transfer its authority to another public body.

SB 5446 p. 10
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Sec. 5. RCW39.10.110 and 1994 ¢ 132 s 11 are each anended to read
as follows:

(1) There 1is established a tenporary independent oversight
commttee to review the utilization of the alternative public works
contracting procedures authorized under this chapter ((anrd)), to
eval uate potential future utilization of other alternative contracting
procedures, including, but not limtedto, contractor prequalification,
and, if desired by the commttee, to review traditional public works
contracting procedures used by state agencies and nunicipalities. The
commttee shall al so pursue the devel opnent of a nmentoring programfor
expansion of the authorities in this chapter to other public bodies.
The nenbership of the commttee shall include: Two nenbers of the
house of representatives, one fromeach maj or caucus, appointed by the
speaker of the house of representatives; two nenbers of the senate, one
from each major caucus, appointed by the president of the senate;
representatives from the appropriate segnents of the construction,
contracting, subcontracting, and design industries, appointed by the
governor; representatives from appropriate [|abor organizations,
appointed by the governor; representatives from public bodies
aut hori zed to use the alternative public works contracti ng procedures
under this chapter, appointed by the governor; a representative from
the office of mnority and wonen’s business enterprises, appointed by
the governor; and a representative from the office of financial
managenent, appoi nted by the governor. The governor shall maintain a
bal ance between representatives from public agencies and the private
sect or when appointing nenbers to the commttee, and shall consider the
recommendations of the established organizations representing the
construction, contracting, subcontracting, and design industries and
organi zed | abor in making the industry and | abor appoi ntnents ((te—the
comm-ttee)).

(2) The commttee shall neet ((guarterty)) beginning after July 1,
1994. ((At—thefirst—reetingofthecommtteer)) A chair or cochairs
shal | be selected fromanong the commttee’ s nenbership. Staff support
for the conmttee shall be provided by the agencies and organi zati ons
represented on the commttee.

(3) Public bodies utilizing the alternative contracting procedures
aut hori zed under this chapter shall provide any requested information
concerning inplenentation of projects under this chapter to the
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conmmttee in a tinmely manner, excepting any trade secrets or
proprietary information.

(4) The conmmttee shall report to the appropriate standing
committees of the | egislature by Decenber 10, ((4996)) 2000, concerning
its findings and recomrendati ons.

Sec. 6. RCW 39.10.120 and 1995 3rd sp.s. ¢ 1 s 305 are each
anmended to read as foll ows:

(1) Except as provided in subsection (2) of this section, the
alternative public works contracting procedures authorized under this
chapter are limted to public works contracts signed before July 1,
((3994)) 2001. Methods of public works contracting authorized by RCW
39.10. 050 and 39.10.060 shall remain in full force and effect until
conpl etion of contracts signed before July 1, ((499+%)) 2001.

(2) For the purposes of a baseball stadium as defined in RCW
82.14. 0485, the design-build contracting procedures under RCW39. 10. 050
shall remain in full force and effect until conpletion of contracts
si gned before Decenber 31, 1997.

Sec. 7. RCW 39.10.902 and 1995 3rd sp.s. ¢ 1 s 306 are each
anmended to read as foll ows:

The follow ng acts or parts of acts, as now existing or hereafter
anmended, are each repeal ed, effective July 1, ((499%)) 2001:

(1) RCW39.10.010 and 1994 c¢ 132 s 1;
(2) RCW 39.10.020 and 1994 c¢ 132 s 2;
(3) RCW 39.10.030 and 1994 c¢ 132 s 3;
(4) RCW 39.10.040 and 1994 c¢ 132 s 4;
(5) RCW39.10.050 and 1994 c 132 s 5;
(6) RCW 39.10.060 and 1994 c¢ 132 s 6;
(7) RCW39.10.--- and 1997 c S 4 (section 4 of this act);

(8) RCW 39.10.070 and 1994 c 132 s 7;
((£8))) (9) RCW 39.10.080 and 1994 c 132 s 8;
((£99)) (10) RCW 39.10.090 and 1994 c¢ 132 s 9;

((£26))) (11) RCW 39.10.100 and 1994 ¢ 132 s 10;
((£31)1)) (12) RCW39.10.110 and 1994 ¢ 132 s 11
((£22))) (13) RCW39.10.900 and 1994 ¢ 132 s 13;
((£%3))) (14) RCW39.10.901 and 1994 ¢ 132 s 14; and
((£34))) (15) RCW 39.10.902 and 1994 ¢ 132 s 15.
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NEW SECTION. Sec. 8. 1996 ¢ 18 s 17 (uncodified) is repeal ed.

NEW SECTI ON. Sec. 9. This act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
July 1, 1997.

~-- END ---
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